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Why has the Commission proposed the new rules?

The Commission proposal for the introduction of 
mandatory disclosure and automatic exchange 

of information concerning cross-border tax planning 
arrangements should be seen in the light of the Commission’s 
wider tax transparency initiative. Under this initiative, 
member states have already agreed to automatically exchange 
information on tax rulings and on multinationals’ country by 
country reports. !e Commission has also proposed public 
country by country reporting for multinationals, although 
this has not yet been adopted. As such, the new proposal is the 

latest in a line of tax transparency initiatives.
In addition, the OECD BEPS project recommended that 

countries should introduce mandatory disclosure requirements 
for aggressive tax planning schemes (BEPS Action 12). 
However, the OECD proposal was not prescriptive in relation 
to how countries should implement such measures and did not 
set minimum standards for adoption. By proposing measures 
at an EU level, the Commission hopes to introduce consistent 
rules across the various EU member states, albeit only in 
relation to cross-border tax avoidance arrangements.

More speci"cally, the proposal is undoubtedly in#uenced 
by recent leaks, including the release of the Panama papers. 
!e explanatory memorandum accompanying the dra$ 
Directive even goes so far as to suggest that the proposal in part 
is intended to "ll gaps in the information that tax authorities 
will receive following the adoption and implementation of the 
OECD common reporting standard (CRS), which may come 
as a surprise to taxpayers that have already made signi"cant 
investments in CRS due diligence and reporting systems.

What is the legal basis for the proposal?
!e legal basis for the proposed Directive is article 115 of the 
Treaty on the Functioning of the EU (TFEU). !e Commission 
argues that the lack of transparency facilitates the activities of 
intermediaries in promoting cross-border tax planning and, as 
a consequence, this distorts competition in favour of low tax 
jurisdictions and businesses which engage in such activities. In 
addition, the Commission is not persuaded by arguments that 
it should be a matter for member states to address these issues 
individually and argues instead that an EU wide mandatory 
disclosure regime accompanied by automatic information 
exchange between tax authorities will be a more powerful tool, 
and one which is proportionate to the challenges faced by tax 
administrations currently.

Whether this is really the case is perhaps debatable. Some 
member states, such as the UK, already have domestic rules 
requiring disclosure of tax avoidance arrangements (the 
DOTAS rules in the UK) and, in principle, extending the 
reporting mechanism set out in those existing rules to apply 
to cross-border situations might not seem overly onerous 
(although the scope of the Commission’s proposals is wider 
in a number of regards). However, member states which do 
not currently have equivalent domestic rules in place may 
"nd that the imposition of rules targeting solely cross-border 
arrangements is somewhat anomalous. As such, the proposal 
may, if adopted, be the catalyst for the introduction of domestic 
tax avoidance disclosure rules more widely.

What is the scope of the new rules?
!e proposed Directive will apply to a ‘reportable cross-
border arrangement’. !e proposed rules will require member 
states to introduce rules to require ‘intermediaries’ to provide 
information to the competent tax authority on any such 
‘reportable cross-border arrangement’ and will then require 
member states to automatically exchange such information. 
!ese concepts are explained below.

It should be noted that, as with the UK DOTAS rules, 
the fact that an intermediary may be obliged to report 
certain arrangements has no implications as to whether 
those arrangements are e%ective from a tax perspective. !e 
broader aim of the rules is to provide an early warning system 
to member states of potentially aggressive tax avoidance 
arrangements so that tax authorities within the EU are in a 
position to assess such arrangements and respond to any tax 
risks posed by them.

Ultimately, the objective is, of course, to deter 
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On 21 June 2017, the European Commission published proposals to 
extend mandatory disclosure and automatic exchange of information 
to cross-border tax planning arrangements bearing certain 
characteristics or ‘hallmarks’. Under the proposal, each member state 
will need to require ‘intermediaries’ (such as banks, accountants and 
lawyers) to report on such cross-border tax planning arrangements, 
so that the member state will be in a position to, and will be required 
to, exchange such information with other member states. As the 
accompanying press release explains, the purpose is ‘to tackle such 
aggressive tax planning by increasing scrutiny around the previously-
unseen activities of tax planners and advisers’.
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intermediaries from designing and implementing aggressive 
cross-border tax arrangements. !e question is whether the 
proposed new rules are proportionate for achieving that aim.

What is a ‘reportable cross-border arrangement’?
A cross-border arrangement is de"ned as an arrangement or 
series of arrangements in either two or more member states 
or a member state and a third country, which meets certain 
conditions, i.e. wholly domestic arrangements will not be in 
scope (although may then be subject to national regimes such 
as the UK DOTAS rules).

!e conditions are that either:
  not all the parties are resident for tax purposes in the same 

jurisdiction;
  one or more parties is simultaneously resident in more than 

one jurisdiction;
  one or more parties carries on business in another 

jurisdiction through a PE and the arrangements are part of 
that PE’s business activities; or

  the arrangements have a tax-related impact on at least two 
jurisdictions.

!e objective is, of course, to deter 
intermediaries from designing and 
implementing aggressive cross-border tax 
arrangements. !e question is whether the 
proposed new rules are proportionate

Whilst the Commission’s aim is to limit the rules to cross-
border arrangements (and indeed it seems likely that going 
beyond such scope may be ultra vires article 115), it is not 
entirely clear that the conditions included will achieve that aim. 
It seems possible that wholly domestic arrangements might 
be caught in some cases where, for example, a party is dual 
resident but the rules only impact on that entity’s tax position 
in one jurisdiction or the involvement of a party tax resident in 
another jurisdiction is through a local PE and where the party 
in question is exempt from tax on the activities of that PE in 
the jurisdiction where it is resident.

Such an arrangement will be ‘reportable’ if it satis"es one 
of a range of ‘hallmarks’ which are listed in the annex to the 
Directive. It is the hallmarks which are used, essentially, as a 
proxy for identifying ‘aggressive tax planning’, although it is 
questionable whether the hallmarks are appropriately targeted 
to achieve this objective.

!e extension of the proposal to arrangements that 
involve a member state and a third country is perhaps initially 
surprising. However, seen in the context of article 115, it is 
perhaps understandable that avoidance arrangements involving 
a third country may give a taxpayer in a member state an 
unfair competitive advantage and, as such, result in distortions 
of competition. Arguably, this may even be the case where 
the tax advantage arises in the third country if the advantage 
is su&cient to give the member state entity an (indirect) 
economic advantage when it competes with entities in other 
member states which do not bene"t from the tax advantage.

What are the hallmarks?
Whilst the EU Commission explains that the measures are 
aimed at ‘aggressive’ cross-border tax planning arrangements, 
that expression is not used in the proposed legislation at 
all. Instead, the proposed Directive seeks to use a series of 

hallmarks to identify the arrangements concerned.
!ere are "ve categories of hallmarks, A to E. !e hallmarks 

in A and B will additionally require a ‘main bene"t’ test to 
be met for the arrangements to qualify as ‘reportable’. !e 
main bene"t test will be satis"ed where ‘the main bene"t of 
an arrangement or of a series of arrangements is to obtain 
a tax advantage if it can be established that the advantage is 
the outcome which one may expect to derive from such an 
arrangement, or series of arrangements, including through 
taking advantage of the speci"c way that the arrangement or 
series of arrangements are structured’.

Arrangements within categories C to E will be reportable 
even if the main bene"t test is not met.

  Category A: Generic hallmarks. !ese cover the inclusion 
of a con"dentiality condition relating to the tax advantage, a 
fee based on the tax advantage or which is contingent upon 
the advantage being actually obtained and the use of 
standardised documentation which is commonly available.

  Category B: Speci!c hallmarks which may be linked to the 
main bene!t test: !ese include arrangements to utilise 
losses, converting income to capital, gi$s or other categories 
of revenue taxed at a lower level and circular or self-
cancelling transactions and similar.

  Category C: Speci!c hallmarks related to cross-border 
transactions: !ese include arrangements that involve the 
existence of deductible cross-border payments between 
related entities where (in essence) the recipient is not taxed 
(or taxed at a low rate) on receipt, arrangements involving 
the availability of depreciation in more than one 
jurisdiction, arrangements involving multiple claims for 
double tax relief on the same income and arrangements 
involving transfers of assets where there is a material 
di%erence in the amount treated as consideration.

  Category D: Speci!c hallmarks concerning automatic 
exchange of information agreements in the Union: !ese 
include arrangements which circumvent EU legislation or 
agreements on automatic exchange of information and have 
the e%ect of avoiding reporting of income to the state of tax 
residence of the taxpayer by, for example, reclassifying 
income into categories that are not subject to automatic 
exchange, the use of entities or structures that are not 
covered by such legislation or agreements or the use of 
jurisdictions with weak regimes of enforcement or lack of 
rules for identifying bene"cial ownership.

  Category E: Speci!c hallmarks concerning transfer 
pricing: !is category covers arrangements that do not 
conform with the arm’s length principle or OECD transfer 
pricing guidelines and arrangements that fall within the 
scope of the automatic exchange of information on advance 
cross-border rulings but which, nevertheless, are not 
reported or exchanged.

Do the hallmarks limit the scope of the proposed rules to 
‘aggressive tax planning’?
Although the ‘hallmarks’ are used to identify the tax planning 
arrangements which need to be reported, as can be seen, 
the initial dra$ of the proposed Directive is extremely wide 
and, if implemented in this format, would potentially require 
disclosure of a wide range of information which does not 
necessarily appear to fall within the Commission’s target of 
‘aggressive tax planning’. !e transfer pricing hallmarks are, 
in particular, extremely wide, applying simply where there is 
an arrangement which does not conform to the arm’s length 
principle.

Moreover, the concept of the ‘main bene"t’ test is in no way 
limited by reference to arrangements which seek, in some way, 
to obtain a tax advantage which is not intended by the relevant 
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legislature. !erefore, the fact that the tax advantage is one 
deliberately made available by the relevant member state does 
not appear to prevent arrangements from being reportable. 
Given this fact, there is the possibility of wide-ranging 
reporting obligations arising, especially in the context of the 
hallmark concerning use of standardised documentation.

If the rules prove, in practice, to be relatively restricted 
in scope, then it will not be due to any e%ort by the EU 
Commission to target the rules to ‘aggressive’ tax planning, 
but rather to the fact they are restricted to cross-border tax 
planning only.

Who will qualify as an ‘intermediary’?
For the purposes of the proposed Directive, an ‘intermediary’ 
means any person that ‘carries the responsibility vis-à-vis the 
taxpayer for designing, marketing, organising or managing the 
implementation of the tax aspects of a reportable cross-border 
arrangement, or series of such arrangements, in the course of 
providing services relating to taxation’. ‘Intermediaries’ also 
includes any such person that ‘undertakes to provide, directly 
or by means of other persons to which it is related, material 
aid, assistance or advice with respect to designing, marketing, 
organising or managing the tax aspects of a reportable cross-
border arrangement’. However, only intermediaries that are 
incorporated, tax resident, registered with a professional 
association or based in a member state are within the scope of 
the rules.

!e most obvious intermediaries will, of course, be 
accountants, lawyers and other tax advisers involved in 
advising clients on their tax a%airs. However, the de"nition 
goes wider and will catch any person involved in assisting or 
organising the arrangements, and may well apply to banks 
and other "nancial advisers together with corporate service 
providers.

Who needs to report the arrangements and when?
!e proposed rules oblige member states to introduce rules 
to require ‘intermediaries’ to provide information to the 
competent tax authority on a reportable cross-border tax 
arrangement. Where there is more than one such intermediary, 
only the intermediary that carries the responsibility vis-a-vis 
the taxpayer for designing and implementing the arrangement 
should report the required information.

!e obligation to report on a ‘cross-border reportable 
arrangement’ is moved to the relevant taxpayer where 
either the intermediary is protected from disclosure by 
legal professional privilege or where there is no EU based 
intermediary involved in the transaction.

!e information will need to be reported within a very 
short timescale: generally within "ve working days, beginning 
on the day a$er the arrangement is made available for 
implementation to a taxpayer, in the case of an intermediary, or 
within "ve working days a$er the "rst step of the arrangements 
has been implemented, in the case of a taxpayer.

Member states will be required to include ‘e%ective, 
proportionate and dissuasive’ penalty provisions in domestic 
legislation to ensure compliance with the rules.

What information needs to be reported?
!e information to be exchanged between member states, and 
hence the information that member states will require to be 
"led by intermediaries will include:

  identi"cation of relevant intermediaries and taxpayers;
  details of the hallmarks which give rise to the reporting 

obligation, together with a summary of the content of the 

arrangements, the value of those arrangements and the date 
of their implementation;

  details of the national tax provisions resulting in the tax 
advantage; and

  identi"cation of other member states involved in or likely to 
be concerned by the arrangements and any persons in other 
member states likely to be a%ected.
It is not altogether clear from the dra$ Directive what 

information will need to be reported and exchanged where 
the reportable arrangements relate to tax planning where the 
bene"t arises in a third country. For example, it is questionable 
whether the summary of the arrangements would need 
to include a description of the relevant third country tax 
advantage.

Where a member state receives information concerning a 
cross-border reportable arrangement from an intermediary 
or taxpayer, that member state will then need to exchange that 
information automatically with other member states, within 
one month of the end of the quarter in which the information 
is reported. It should be noted that exchange will be with all 
other member states, rather than just those implicated in the 
reportable cross-border arrangement in respect of which 
disclosure has been made. !e proposed rules anticipate that 
the Commission will create a standard format for member 
states to exchange information.

How and when will the measures be introduced?
!e dra$ Directive currently proposes that the rules should 
require intermediaries and taxpayers to "rst "le information on 
reportable cross-border arrangements that were implemented 
between the date of political agreement to the proposal and 
31 December 2018 by 31 March 2019. Clearly, this is an 
ambitious timetable for implementation and it remains to be 
seen whether it is a realistic one.

!e Commission proposes to introduce the new 
rules through amendments to the existing Directive on 
Administrative Cooperation (DAC). However, there is a long 
way to go before the proposed rules become law. Before then, 
the rules will need to be approved by the EU Council and 
member states will then need a period of time to implement 
the provisions of the Directive into domestic law. During this 
period, it is to be hoped that the member states themselves 
will make e%orts to target the legislation more precisely and 
proportionately than the initial proposal by the Commission.

!ere is also the question whether the UK will be 
impacted by the proposed rules at all given the impending 
Brexit timetable. However, disclosure of tax avoidance 
arrangements is, of course, something that the UK tax 
authorities are keen on and see as a signi"cant tool in their 
anti-avoidance armoury. As such, there is a possibility that the 
UK may be keen to be part of a wider pooling of information 
on cross-border tax avoidance arrangements even outside 
the EU. In any event, it is too early to say how the Brexit 
negotiations may develop and whether, if seems likely, any 
transitional period involved in leaving the EU may involve the 
UK continuing to comply with EU legal developments, such as 
the DAC. ■
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